











ENVIRONMENTAL APPEALS BOARD
PILOT ALTERNATIVE DISPUTE RESOLUTION PROGRAM
INFORMATION SHEET

1. Overview

The Environmental Appeals Board (“EAB” or “Board”) has developed a pilot alternative
dispute resolution (“ADR”) program to assist parties in resolving disputes before the Board. The
Board has established this pilot ADR program in recognition of the many benefits associated
with the use of ADR and the success experienced by other federal agencies and by federal courts
(including appellate courts) in settling contested matters through ADR. ADR refers to voluntary
techniques for resolving conflict with the help of a neutral third party. As the Agency has stated,
resolving conflict through the use of ADR can have many benefits, including:

° Faster resolution of issues;

o More creative, satisfying and enduring solutions;

] Fostering a culture of respect and trust among EPA, its
stakeholders, and its employees;

o Improved working relationships;

L Increased likelihood of compliance with environmental
laws and regulations;

o Broader stakeholder support for Agency programs; and

L Better environmental outcomes.

EPA’s Policy on Alternative Dispute Resolution, 65 Fed. Reg. 81,858 (Dec. 27, 2000).

The EAB’s pilot program will offer parties the option of participating in ADR with the
assistance of an EAB Judge acting as a neutral evaluater/mediator. An EAB Attorney, acting as
a neutral, may also participate. The primary purpose of this program is to provide a neutral,
confidential forum for the settlement of cases before the Board. As discussed further below,
participation will be completely voluntary ana will be conducted in compliance with the
confidentiality provisions of the Administrative Dispute Resolution Act of 1996 (“Act”),
5U.S.C. § 574. The Board has access to video conferencing equipment and, where appropriate,
this equipment can be employed in the ADR process. In some cases, the Board or the assigned
Settlement Judge may determine that use of the EAB pilot ADR program would be inappropriate.
Under these circumstances, the parties are not precluded from pursuing settlement outside the
Board’s ADR pilot program.













III. Confidentiality

The confidentiality of communications made during ADR is governed by the provisions
of the Administrative Dispute Resolution Act of 1996 (“ADRA”), 5 U.S.C. § 574. The
following is a summary of ADRA confidentiality requirements:

The ADRA precludes a rieutral from voluntarily disclosing, or though discovery
or other compulsory process being required to disclose, any dispute resolution
communication or any communication provided in confidence to the neutral
unless:

(1) all parties to the dispute resolution proceeding and the neutral
agree in writing;

(2) the dispute resolution communication has already been made
public;

(3) the dispute resolution communication is required by statute to
be made public; or

(4) a court determines that disclosure is necessary to prevent manifest
injustice, help establish a violation of law, or prevent serious harm to
public health or safety, after taking into account the integrity of dispute
resolution proceedings in general.

The ADRA also states that a party to a dispute resolution proceeding shall not
voluntarily disclose or be required to disclose (through discovery or other
compulsory process) dispute resolutivii commuaications unless:

(1) the party prepared the communication;

(2) all parties agree in writing to the disclosure;

(3) the communication has already been made public;

(4) the communication is required by statute to be made public;
(5) a court determines that disclosure is necessary to prevent
manifest injustice, help establish a violation of law, or prevent
serious harm to public health or safety, after taking into account the
integrity of dispute resolution proceedings in general,

(6) the communication is relevant to determining the existence or
meaning of a settlement agreement resulting from the dispute
resolution proceeding or to enforce such an agreement; or

(7) except for dispute resolution communications generated by the
neutral, the dispute resolution communication was provided to or
was available to all parties to the dispute resolution proceeding.






